
Extract from Hansard 
[COUNCIL — Tuesday, 6 September 2016] 

 p5376b-5387a 
Hon Donna Faragher; Hon Adele Farina; Hon Lynn MacLaren; Hon Martin Pritchard 

BIODIVERSITY CONSERVATION BILL 2015 
Committee 

Resumed from 25 August. The Deputy Chair of Committees (Hon Amber-Jade Sanderson) in the chair; 
Hon Donna Faragher (Minister for Planning) in charge of the bill. 

Clause 65: Contravention of habitat conservation notice — 

Progress was reported after clause 64 had been agreed to. 

Hon DONNA FARAGHER: Before we get started, when we last dealt with this bill, I took some questions on 
notice that were asked by Hon Adele Farina. I seek leave to table the responses to those. 

[See paper 4460.] 

Clause put and passed. 

Clause 66: Duty to notify CEO of change in ownership or occupation — 
Hon ADELE FARINA: Just before I address clause 66, could I ask for a copy of the tabled papers? 

Hon Donna Faragher: Someone has taken them. 

Hon ADELE FARINA: Thank you. My query about clause 66 is about the provision of a duty to notify the 
chief executive officer of a change in ownership or occupation. That is fair enough if the owner is alive and well, 
and is aware of the fact that they need to notify. However, in the case of a deceased estate in which an executor 
is handling the property, how does the executor become informed that there is a duty to notify a change in 
ownership? 

Hon DONNA FARAGHER: It would be part of the land transfer and would be on the notification of title. If the 
executor were to do a check, it would be on the title. 

Hon ADELE FARINA: Would the notification on the title prevent the transfer of the land until the CEO is 
notified? 

Hon DONNA FARAGHER: I understand that it would not prevent them from going ahead with the purchase, 
but it effectively provides for the purchaser to check the titles and the like; but, no, it would not prevent them 
from doing that. 

Hon ADELE FARINA: I would like some clarification of this notice that is on the title. The simple fact that 
there is a notice on the title will not necessarily notify the new owner that they need to advise the CEO of the 
department that they are now the new owner of the land and that they have some obligations as a result of this 
notice. Can the minister explain the nature of the notice that will be on the title and what information will be 
available to the new owner? 

Hon DONNA FARAGHER: I will answer that in three parts. Firstly, it would refer to a document and that 
would be stored at a place—in this case, it would be the Department of Parks and Wildlife. That document 
would provide details of the notification. It would be the duty of the purchaser to make sure that they have 
availed themselves of that notification and that document. 

Hon ADELE FARINA: Can I clarify this: there will not be any obligation on the real estate agent to notify 
a new purchaser of the notice prior to purchase. 

Hon DONNA FARAGHER: I suppose the answer applies particularly to someone who might be deceased. In 
that case, it would fall on the person who is effectively acting on their behalf. It could be the executor, but who 
that might be varies. They would have to make sure they had provided the information. I cannot say in each case 
who that would be, but it would be whoever has been deemed to be acting on behalf of the owner. As I say, it 
could be the executor. 

Hon ADELE FARINA: I have a concern with this because if the minister is placing that requirement on the 
executor and the executor does not know that there is this notice on the title and simply authorises the real estate 
agent to sell the property, as an executor does, without getting all the details, the executor could face a penalty of 
$20 000. 

Hon DONNA FARAGHER: In this instance, the executor—I will use the executor as an example—would have 
the same responsibility as the owner because they are effectively acting on their behalf. That is a responsibility 
that the executor, or whoever else it might be, takes. 

Clause put and passed. 

Clauses 67 and 68 put and passed. 
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Clause 69: Content of biodiversity management programme — 
Hon ADELE FARINA: I have a few questions by way of clarification. Could the minister explain the 
difference between a program and a plan? 

Hon DONNA FARAGHER: It is essentially a separation of the language. A plan would apply to a recovery 
plan of a threatened species. A program would apply to sustainable use, such as the harvesting of kangaroos—
I suppose anything that does not relate to a recovery plan of a threatened species. 

Hon ADELE FARINA: Could a biodiversity management program apply to a whole region? 

Hon DONNA FARAGHER: Yes. 
Hon ADELE FARINA: How many biodiversity management programs are currently in place? 
Hon DONNA FARAGHER: We do not currently have a provision within the state act, but I understand that we 
do at the commonwealth level as part of the Environment Protection and Biodiversity Conservation Act—for 
example, for kangaroos and native flora. 
Hon ADELE FARINA: I beg the indulgence of the Chair with this next question because I am going to refer to 
part 10 as well. I apologise, but if I do not deal with it now, I will not be able to deal with it later in part 10. 
Part 10 covers sandalwood, but I note that it does not provide for a sandalwood management plan. I assume that 
this part, part 5, would be the only way of providing some sort of sandalwood management program. My first 
question is: is it intended that part 5, “Biodiversity management programmes”, would be used to develop 
a management program for sandalwood? 
Hon DONNA FARAGHER: Yes, it could.  
Hon ADELE FARINA: Okay, but I am not going to get a “would” or a “will”? 
Hon Donna Faragher: It could—that was my answer. 
Hon ADELE FARINA: It could; okay. 
I note that the provisions that relate to biodiversity management programs do not allow for a public comment 
period in the development of a program. Why is that the case? 
Hon DONNA FARAGHER: I refer the member to clause 71, which we have not quite got to. It is not public; 
however, I refer the member to clause 71(b), which states — 

When preparing a draft program, the CEO — 
… 
(b) may consult with any other person or body who or which appears to the CEO to be likely to be 

affected in a material way by the programme. 
Obviously, the focus is on the people who may be impacted. 
Hon ADELE FARINA: That is fine. I appreciate that when dealing with a particular parcel of land, the CEO 
would want to consult with the landowner—that makes sense. My concern is that similar to the clauses that we 
have dealt with previously, there is no public comment period. We are talking about the development of 
biodiversity management programs and clearly there would be community interest in the levels that are set or the 
program management tools that are used in the program, yet there is no capacity for public comment. I put on the 
record that the opposition believes that this is a significant deficiency in the bill and that there should be 
provision for public comment in the development of a biodiversity management program. 
Another concern the opposition has is that the biodiversity management programs are created at the discretion of 
the CEO. I seek guidance from the minister about how that discretion is likely to be applied, because there is no 
provision in the bill about that. In what circumstances would a CEO consider putting in place a biodiversity 
management program? 
Hon DONNA FARAGHER: First, if the CEO believes there is a need to cover off on any of the matters that are 
outlined essentially, I suppose, from clause 69(2)(a) and beyond—it goes from paragraphs (a) to (j)—that is 
a case when a program could be undertaken. I also indicate that there nothing to stop, as I understand it, any 
person writing to the CEO asking that it be undertaken. I take the member’s point about public consultation, but 
even though it is not explicit in the legislation, if the CEO takes the view that as part of preparing a draft 
program there needs to be wide public consultation, there is nothing to stop that from occurring. 
Hon ADELE FARINA: I will not labour the point, but the opposition’s position is that there should be 
a requirement in the act for consultation to take place with the wider community. 

Clause put and passed. 
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Clauses 70 and 71 put and passed. 
Clause 72: Submission to Minister — 
Hon ADELE FARINA: Clause 72(1) states that the CEO may submit a draft program to the minister for 
approval. It does not require the CEO to submit a draft program to the minister for approval. I would like some 
clarification about why that is not a requirement. Further, clause 72(3) states that the minister may require the 
CEO to modify the draft program and resubmit it. In what circumstances is that likely to occur? 
Hon DONNA FARAGHER: First, the CEO does not have to prepare a plan or program. Having said that, if the 
CEO wants to prepare one and have it approved, it will have to go to the minister. As I understand it, the word 
“may” has been used because it is not a formal requirement for the CEO to do so. If the CEO wants to have it 
approved, it will have to go through the approval process involving the minister. 
Hon ADELE FARINA: The second part of the question referred to clause 72(3), which provides that the 
minister may require the CEO to modify the draft program. In what circumstances will that situation arise if it 
has been prepared by the CEO and no expert advice or public consultation is required? In what circumstances 
will the minister require that draft program to be amended? 
Hon DONNA FARAGHER: As I have indicated previously in this debate, the minister can take expert advice 
from anyone. We are obviously referring to DPaW, but there are other areas for which the minister has 
responsibility, such as Perth Zoo and the Botanic Gardens and Parks Authority. There are obviously experts at 
the universities, the Museum and the like. The minister may seek advice from others, which may lead him to 
require the CEO to modify the draft plan and therefore resubmit it based on the advice received. It gives the 
minister the opportunity to do so. 
Clause put and passed. 
Clauses 73 to 75 put and passed. 
Clause 76: Publication of biodiversity management programme — 
Hon ADELE FARINA: My concern relates to clause 76(2), which states that the CEO may fix and charge a fee 
for providing a copy of the biodiversity management program. A similar provision occurs in various clauses 
throughout the bill, and that concerns me because there is no requirement that that fee be stipulated in regulations; 
therefore, there is no capacity for Parliament to scrutinise whether that fee is fair or reasonable or whether it is 
a tax. Further, a formula for the calculation of that fee is not set out in the bill. I find that highly unusual. 
Normally, at the very least, there is head-making power for a fee to be prescribed by way of regulation. The 
drafting of this bill totally sidesteps the usual processes for setting fees, which is a big concern to me. I would like 
an explanation from the minister for why the bill has been drafted in the manner that it has and why we are not 
requiring that a fee be set by regulations so that at least there is some capacity for parliamentary oversight. 
Hon DONNA FARAGHER: It is no different from normal practice. Currently, the department produces books, 
magazines and other things, and it may charge a cost for them. That is not currently in the regulations and that 
has been a longstanding practice. 
Hon ADELE FARINA: That is interesting, because the standard practice in a lot of legislation is for that to be 
facilitated by way of regulation. In fact, the Freedom of Information Act, with which I am very familiar, as I am 
sure a lot of members on this side of the chamber are, sets a head-making power for agencies to be able to charge 
fees in relation to the FOI process, and they are all stipulated in the regulations so people can operate with some 
clarity on the sorts of costs they are likely to incur. Regardless of the current practice in the department, I think it 
would be preferable for this to be sorted by way of regulations. I simply make that point. 
Clause put and passed. 
Clauses 77 to 113 put and passed. 
Clause 114: Minister may enter into biodiversity conservation agreement — 
Hon LYNN MacLAREN: Clause 114 refers to the biodiversity conservation agreements whereby the minister, 
on behalf of the state, enters into an agreement with an owner or occupier of land. My understanding is that this 
piece of the bill deals with trying to protect biodiversity on private land. Is that the case, minister? 
Hon DONNA FARAGHER: It can relate both to private lands or leased lands. 
Hon LYNN MacLAREN: That was my understanding of it. Is this provision a new element of the 
Biodiversity Conservation Bill that did not exist in the Wildlife Conservation Act or did this exist previously? 
Hon DONNA FARAGHER: It did not exist previously. 
Hon LYNN MacLAREN: Are biodiversity conservation agreements a modernisation of the act? Was this 
provision taken from the current Environment Protection and Biodiversity Conservation Act, for example, or 
other relevant legislation that relates to the protection of biodiversity? 
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Hon DONNA FARAGHER: In answer to the first part of the question, the biodiversity conservation 
agreements are certainly a more modern approach. In answer to the second part of the question, yes, they have 
certainly been developed in a similar way to the EPBC act. 
Hon LYNN MacLAREN: Some of the concerns about this bill were whether it picked up on previous work to 
modernise biodiversity conservation laws in Western Australia. The minister made note earlier that many of the 
features implemented in the bill were tested in the public domain in 2006. It strikes me that the biodiversity 
conservation agreements ring a bell for me, and I wonder whether they are one of those things put out for public 
comment in 2006 and now in this updated legislation? 
Hon DONNA FARAGHER: I understand that the idea of cooperative arrangements, if I can put it that way, 
were discussed in 2002—I think the member said 2006—so they date back some way. 
Clause put and passed. 
Clauses 115 to 131 put and passed. 

Clause 132: Declaration of environmental pest — 
Hon ADELE FARINA: This provides for the declaration of an environmental pest, but before making an order, 
the minister must obtain the concurrence of the minister responsible for the administration of the Biosecurity and 
Agriculture Management Act. If the species to which the order relates is a fish, it is the minister responsible for 
the administration of the Fish Resources Management Act, and if the species to which the order relates is 
a species of pearl oyster, it is the minister responsible for the administration of the Pearling Act 1990. The clause 
then goes on to require that the minister must also consult a range of other ministers responsible for the 
administration of legislation, and in some cases this may actually be the minister himself. I want to get some 
clarity about why there is a requirement for concurrence with other ministers, which effectively is a power of 
veto to the Minister for Environment being able to exercise his power under the legislation. 
Hon DONNA FARAGHER: It is essentially because those ministers—for example, the minister who would 
have responsibility for the administration of the Biosecurity and Agriculture Management Act—have the power 
to deal with those pests under the act. So in this instance, the Minister for Environment would consult and seek 
their concurrence and whether they intend to deal with the pests under their legislation or this legislation. That is 
the reasoning; it is because they already have the power to do that under their own acts. 
Hon ADELE FARINA: Is the minister responsible for the administration of the Biosecurity and 
Agriculture Management Act 2007 required to consult the Minister for Environment before declaring an 
environmental pest that may be flora or fauna? 
Hon DONNA FARAGHER: Without having the Biosecurity and Agriculture Management Act in front of me, 
I will have to check whether there is concurrence. As I understand it, the minister responsible for the BAM act 
has, I suppose, the first responsibility to deal with managing pests, listing and the like. I suppose this is an 
additional measure to fill in the gap; for example, if a particular pest has not been identified and the Minister for 
Environment receives advice to the effect that it should be identified, the Minister for Environment can consult 
and discuss the matter with that relevant minister. 
Hon ADELE FARINA: Would that “declaration of environmental pest” apply to all lands, private and public, 
or only to lands owned by the state or under the Minister for Environment’s portfolio? It seems to me to be a bit 
superfluous to have two people with the same power. 
Hon DONNA FARAGHER: I refer the member to clause 132(2), which reads — 

The area for which a species is declared to be an environmental pest may be the whole of the State or 
part of the State. 

Hon ADELE FARINA: It therefore can apply to privately owned land as well. Why do the minister responsible 
for biosecurity and agriculture management and the minister responsible for biosecurity conservation both need 
the power to declare an environmental pest to that same power? 
Hon DONNA FARAGHER: The minister responsible for the BAM act would still take primacy, but this gives 
another opportunity whereby the environment minister can consult and seek the concurrence of the minister with 
responsibility for the BAM act if he feels that a certain pest needs to be declared. It is just an additional measure. 
Hon ADELE FARINA: Throughout this legislation, we have been told that we do not need to put something in the 
legislation because it happens anyway or we do it anyway. One would have thought a minister would consult another 
minister anyway and that if the Minister for Environment thought something should be declared an environmental 
pest, he or she would automatically consult the minister responsible for the Biosecurity and Agriculture Management 
Act. Clearly, a problem has given rise for the need for this provision. Perhaps the minister can outline why that is the 
case. Has a situation occurred in which the Minister for Environment has felt that something should be declared an 
environmental pest and the Minister for Agriculture and Food has declined to do so? 
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Hon DONNA FARAGHER: In short, no; there has been no issue but I suppose the other way of looking at it is 
that the environment minister in this instance has the power to require the CEO of his department to do certain 
things and to direct him or her to do certain things. The environment minister cannot direct the minister 
responsible for the BAM act; therefore, this measure is in the Biodiversity Conservation Bill to provide that there 
can be consultation and concurrence. I reiterate: no; there has not been any issue. 
Hon ADELE FARINA: I did not understand that explanation at all. Is the minister suggesting we need this 
provision in the bill for the Minister for Environment to give a direction to the CEO of his department? 
Hon DONNA FARAGHER: No. I suppose I was giving an example. I am referring to a general sense, not 
specifically on this matter, but if an issue arises that the Minister for Environment believes he needs to direct the 
CEO to do whatever it may be, he has the power to do that through this and other legislation. He cannot say to 
the minister responsible for the administration of the Biosecurity and Agriculture Management Act, who has 
primary responsibility for pests, for example, that he must do this. We do not have that in place, so this clause 
provides an opportunity for the environment minister to seek concurrence of the minister who has that primary 
responsibility. I suppose it sets out the mechanism for transparency in how those discussions would be held. 

Hon ADELE FARINA: By way of clarification, this clause does not provide for the Minister for Environment 
to tell the Minister for Agriculture and Food that they must declare that something is an environmental pest. 

Hon Donna Faragher: I don’t think I said that. 

Hon ADELE FARINA: I think the minister did say that, but I do not think she intended to say it. That is how 
I understand what she said. I wanted to make it clear that the clause does not provide that. 

Hon Donna Faragher: For the Hansard record, that is not what I was intending to put forward. 

Hon ADELE FARINA: That is fine; it is not a problem. 

It is very curious that public consultation provisions are not required in this bill because the CEO can do it 
anyway, but for the Minister for Environment to consult the Minister for Agriculture and Food, we need it 
legislated. I find that highly curious. In any event, we will move on. 

Clause 132(3)(ii) states — 

if the species to which the order relates is a species of fish—the Minister responsible for the 
administration of the Fish Resources Management Act 1994; 

I thought the Fish Resources Management Act dealt only with certain species of fish that are managed whereby 
people can catch and take the fish. I thought the early provisions of this bill included a clear distinction. 
However, this provision seems to apply to any fish whatsoever. Can I get clarification whether that is the 
intention? 

Hon DONNA FARAGHER: I go way back to clause 5 on page 10, where it states — 

fish has the meaning given in the Fish Resources Management Act 1994 section 4(1); 

Yes, on this matter, under clause 132(3)(ii), we would be dealing only with fish covered under the 
Fish Resources Management Act. Any other fish that are not part of that act would be deemed fauna and would 
go through the other processes involving the environment minister. In that part, we are specifically dealing with 
the species identified in the Fish Resources Management Act. 

Hon ADELE FARINA: That means the Minister for Environment could declare every other species of fish an 
environmental pest without consulting the Minister for Fisheries. 

Hon DONNA FARAGHER: Yes—if they are not covered under the other act. 

Clause put and passed. 

Clauses 133 to 150 put and passed. 

Clause 151: Defences to charges under s. 149 and 150 — 

Hon DONNA FARAGHER — by leave: I move — 

Page 95, line 26 — To delete “fauna;” and insert — 

fauna (other than fish or pearl oyster); 

Page 96, line 3 — To delete “fauna;” and insert —  

fauna (other than fish or pearl oyster); 
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Obviously, the primary purpose of fishing is to catch fish; therefore, we need to ensure that those who undertake 
lawful fishing activities have a defence when the incidental taking of fauna could not be reasonably avoided 
during their fishing operation. In this case, that is fish or pearl oyster. I understand there are some concerns that 
under the bill as it currently stands persons undertaking fishing who inadvertently take other fauna, or in this case 
fish, which is also deemed fauna, may not have a defence from prosecution because fish are considered to be 
fauna. Hence, we are including an amendment to specifically insert “other than fish or pearl oyster” to clarify that. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 152: Possessing fauna — 

Hon ADELE FARINA: I note that the minister is not suggesting the same amendment to this clause. Would she 
explain why it is not necessary to amend this clause in the same way, given that “fauna” appears a number of times? 

Hon DONNA FARAGHER: I refer the member to clause 152(1). It is because the person has a lawful authority 
to do so under the Fish Resources Management Act. 

Clause put and passed. 
Clause 153: Disturbing fauna — 
Hon DONNA FARAGHER — by leave: I move — 

Page 98, line 15 — To delete “fauna;” and insert — 
fauna (other than fish or pearl oyster); 

Page 98, line 24 — To delete “fauna;” and insert — 

fauna (other than fish or pearl oyster); 
These amendments are intended to achieve the same objectives as the amendments we agreed to in clause 151, 
but they relate to disturbing, rather than taking, fauna while fishing. 

Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 154 put and passed. 
Clause 155: Feeding fauna — 
Hon ADELE FARINA: Would the minister clarify in what situation this pretty hefty penalty is likely to be 
imposed? Will taking the kids to Hyde Park and feeding the ducks no longer be permitted, and will a person be 
fined $20 000 if they do so? 

Hon DONNA FARAGHER: It is targeted at people who effectively threaten the survival of a particular species. 
I add that, no, it does not target people who take their children to Hyde Park. However, in a general sense 
I would say that it is probably not best to feed certain fauna in any event because they are given things that they 
should not be given. It is not targeted at mums and dads who take their children to Hyde Park. 

Hon MARTIN PRITCHARD: A number of people in Duncraig feed the magpies and such like. What 
protection will they have against prosecution? Will they have a defence or will they have no defence? 

Hon DONNA FARAGHER: Firstly, they will not be targeted. Secondly, I understand prosecution guidelines 
will be prepared following the passage of this bill through Parliament. However, I reassure members that it is 
certainly not the intention to target those people who go to their local park in any way—albeit it is probably best 
not to feed ducks or whatever they might be—and the guidelines will be clear about that. 

Clause put and passed. 
Clauses 156 to 170 put and passed. 
Clause 171: Taking flora — 
Hon LYNN MacLAREN: How will clause 171 work? I know that it is about taking flora. I understand that this 
clause, which has three subclauses, relates to not only crown land, but also private land. These subclauses make 
it an offence for someone to take flora on private land unless they have permission to do so, or are authorised to 
do so, and they are fined $200 000 if it is a specially protected flora, and, in any other case, $50 000. But then in 
subclause (3) it states — 

Subsections (1) and (2) do not apply if the flora is — 
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(a) threatened flora; or 
(b) cultivated flora; or 

(c) sandalwood. 

I guess that is because those particular categories are dealt with elsewhere in the bill. However, would the 
minister confirm that or explain what the subclause will do? 

Hon DONNA FARAGHER: Parts of that are dealt with in other parts of the bill, for example, in clause 172. 
More generally, it is also a protection for people on private land. People might have significant flora on their 
land and someone comes in and takes that flora, unbeknownst to them, so it deals with that scenario as well. 
Hon ADELE FARINA: I notice there is no increased penalty for corporations, yet in other provisions of the bill 
there is. Is there a reason for that? 

Hon DONNA FARAGHER: Although it does not appear in this clause, increased penalties are contained in the 
Sentencing Act. The penalty is still five times the level, and it is covered under that act. 
Hon ADELE FARINA: How is it covered under the Sentencing Act when in the other provisions we have dealt 
with, the Sentencing Act did not apply? I understand that the Sentencing Act applies only to a penalty for 
a criminal offence under the Criminal Code. Is the minister saying there is an offence under the Criminal Code 
for the taking of flora? 
Hon DONNA FARAGHER: I understand that if a penalty applies only to an ordinary person and there is no 
stipulation with respect to a corporation, the Sentencing Act provides for the penalty for a corporation to be five 
times the penalty for a person. 
Clause put and passed. 
Clause 172: Taking sandalwood — 
Hon ADELE FARINA: We have established that the bill does not provide for sandalwood to have 
a management plan. The thirty-fifth report of the Standing Committee on Environment and Public Affairs 
recommended that the management of sandalwood be under a single regulatory regime. Is that the intention of 
this bill or will sandalwood still be managed by two separate agencies? 
Hon DONNA FARAGHER: Sandalwood is flora, so all the provisions relating to flora in this bill relate to 
sandalwood, and there are extra provisions as well. There is not a requirement in this bill for a management plan 
for sandalwood. The harvesting, transport and storage of sandalwood comes under this bill. The sale of 
sandalwood that comes from crown land will be covered under the Forest Products Act. 
Hon ADELE FARINA: Would the minister please explain why the recommendation of the committee to bring 
sandalwood under one regime has been ignored by government or, at least, declined by government? 
Hon DONNA FARAGHER: All of the taking or harvesting of sandalwood will come under the one act; only 
the sale of the product will come under the Forest Products Act. So the government is actually bringing it all into 
one bill. 
Hon ADELE FARINA: Can the minister clarify whether there is a current management plan for sandalwood, 
including its conservation; and, if there is such a plan, what is the date of the plan? 
Hon DONNA FARAGHER: There is not a current plan. 
Hon ADELE FARINA: I understand there is a draft Forest Products Commission plan and a 1991 management 
plan. Is there is an intention by government, or the agency now tasked with the management of sandalwood, to 
implement a management plan for the management of sandalwood? 
Hon DONNA FARAGHER: Obviously, should this bill be passed, there would be an expectation of 
consultation and discussion between the two relevant agencies—the Forest Products Commission and the 
department—to develop a plan. 
Hon ADELE FARINA: Just to clarify, there is an intention that there will be a sandalwood management plan 
that deals with conservation and harvesting? 
Hon DONNA FARAGHER: I understand yes. 
Hon ADELE FARINA: Will a biodiversity management plan be developed for sandalwood? 
Hon DONNA FARAGHER: I understand there is no formal agreement, but it is a possibility. 
Hon ADELE FARINA: I have one last question on this clause. When was the last time a survey of sandalwood 
was undertaken to determine its population, size and distribution?  
Hon DONNA FARAGHER: I would have to take that on notice, but I am happy to come back to the member. 
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Clause put and passed. 
Clause 173: Taking threatened flora — 
Hon ADELE FARINA: I wish to ask a general question that ranges over a couple of clauses. Why has the 
penalty for the taking of sandalwood, the possession of sandalwood or the supply of sandalwood been set at 
$200 000 when we learnt from the report of the Standing Committee on Environment and Public Affairs that one 
could make quite a bit of money out of sandalwood? The committee report stated that between $9 500 and 
$15 000 per tonne can be made from the legal sale of green sandalwood and between $5 000 and 
$7 000 per tonne can be made from the illegal sale of green sandalwood. Between $9 400 and $14 800 per tonne 
can be made from the legal sale of dead sandalwood and between $2 000 and $5 000 can be made from its illegal 
sale. It seems to me that a significant amount of money can be made from the sale, possession and supply of 
sandalwood. Although on the face of it, $200 000 may seem to be a significant penalty, when we compare it with 
the profit that is likely to be made from the illegal taking of sandalwood, I question whether that penalty is 
significant enough. 
Hon DONNA FARAGHER: The question relates to a few clauses, and hopefully my answer might help the 
member. Clause 178(2)(d) states — 

if the offence involves specially protected flora or sandalwood—a fine of $200 000; 
The same penalty applies whether it is specially protected flora or sandalwood. I then refer the member to clause 
180(3), which states — 

The amount prescribed by the regulations for the purposes of subsection (1) cannot exceed $20 000. 

Subclause (1) relates to paying an additional penalty of an amount calculated at the rate of the prescribed amount 
per tonne. An additional penalty per tonne is imposed on an offender who takes the sandalwood. 

Hon ADELE FARINA: The penalty cannot exceed $20 000. The maximum penalty an offender could incur is 
$220 000. Is that correct? 

Hon DONNA FARAGHER: I understand that the amount is prescribed per tonne, so it is up to $20 000 per tonne. 

Clause put and passed. 

Clauses 174 to 186 put and passed. 

Clause 187: Orders limiting quantity of sandalwood taken — 

Hon ADELE FARINA: This clause relates to setting quotas for sandalwood but it does not indicate a difference 
between green or dead sandalwood. As we learnt from the committee’s report and as is well understood by those 
people who have any knowledge of the sandalwood industry, green sandalwood is far more valuable than dead 
sandalwood, yet there does not appear to be any distinction between the two in this quota setting. I understand 
that green sandalwood is more valuable and sought after, given the amount and quality of the oils that can be 
extracted compared with dead sandalwood. There does not appear to be a distinction between the two in this 
provision. I ask the minister for some explanation of that. 

Hon DONNA FARAGHER: In a general sense, the clause does not define what element of sandalwood we are 
referring to. It could include the green sandalwood that Hon Adele Farina referred to. It can include all types of 
sandalwood. We do not need to specify it because it covers all types of sandalwood. I understand that it does not 
preclude the minister, when making an order with respect to limiting the quantity of sandalwood taken, from 
making reference to green sandalwood. He or she can make that distinction through the order. The bill is not 
explicit with respect to types of sandalwood because it does not need to be. 

Hon ADELE FARINA: The search of this provision shows that harvesting sandalwood in the wild at current 
levels is considered unsustainable by many organisations and people. The ministerial quota for green 
sandalwood is set at 1 250 tonnes per annum, effective from 1 July 2016. The harvest quota is considerably 
above acceptable harvest rates. Earlier I referred to the thirty-fifth report of the Standing Committee on 
Environment and Public Affairs entitled “Inquiry into the Sandalwood Industry of Western Australia”, 
dated May 2014. When the Department of Environment and Conservation gave evidence to the committee, it 
indicated that sustainable green sandalwood harvest levels should be only 200 tonnes per annum. Hence the 
current harvest rates of wild sandalwood are about six times above the sustainable harvest levels identified by the 
department just three years ago. That raises some serious questions. This bill deals with conservation of 
biodiversity. If we have a provision that enables the minister to set the quota, there is no distinction between 
green and dead sandalwood. We already know from a parliamentary inquiry and from evidence given by the 
department of environment that the current quota levels are six times higher than they should be for the 
sustainable harvest of green sandalwood. This raises some serious questions about what we are doing with this 
bill and whether it is delivering sustainability and conservation of sandalwood in the future. 
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There is a further concern that the illegal harvesting of sandalwood is estimated to be 500 tonnes a year. That 
again adds to that figure, so we are harvesting about 7.5 times more than we should be. There is no provision in 
this clause that distinguishes green sandalwood and dead sandalwood. There is no requirement for public 
consultation or for scientific advice to be required in the setting of the maximum quota. The last survey was done 
quite some time ago. There is no transparency or public accountability in the process. I have some concerns 
about how this provision will operate in such a way to give us some confidence that it is delivering on the 
sustainability and conservation of sandalwood. I ask the minister to address that in a general way initially, and 
then I might have some other questions.  

Hon DONNA FARAGHER: I point out again that I appreciate where the member is heading with green 
sandalwood versus dead sandalwood but I have already made the point that we are referring to sandalwood in its 
totality. Also, sandalwood is a plant and I point the member to the definitions of the Biodiversity Conservation 
Bill 2015 that refer to plants living or dead, so we are covering that aspect. We may agree to disagree on that, but 
that is the government’s position. It does cover the intent that the member is referring to. In addition, some 
references the member made to the order relate to the Sandalwood Act 1929. This order will be disallowable. 
Should this bill pass, the decisions that the minister will take will be determined through the 
Biodiversity Conservation Act, not the 1929 act and, again, it will be disallowable. That is part of the 
transparency of the order. Also, we have just talked about the penalties that will be put in place, which will be far 
superior to the current situation. The member referred to the opportunity cost for people who are thinking of 
doing the wrong thing. Hopefully, with these new penalties, they will think twice about undertaking those types 
of illegal activities because the penalties will be far more severe than they are currently. In a general sense, 
I think this bill very much strengthens how we deal with sandalwood in the state. 

Hon ADELE FARINA: Under the bill, no provisions or responsibilities are assigned to either the minister or the 
chief executive officer to determine and monitor the ecological state of sandalwood; establish sustainable and 
scientifically defensible harvest rates that take into account such things as illegal sandalwood harvesting; outline 
the criteria for harvest quotas and rates, or undertake periodic reviews of the appropriateness of harvest quotas, 
or make reviews available to the public or Parliament; or invite expert opinion and comment on sandalwood 
management and quotas; or to define what expert opinion and qualifications would be required to undertake an 
assessment and prepare management advice. These are concerns, especially when we are told that the current 
quota is set at six times what the department has advised the minister and this Parliament is sustainable. I ask the 
minister why the current quota for the taking of sandalwood is set at six times what the department has advised is 
a sustainable level. 

Hon DONNA FARAGHER: The current quota is set by the current act, which is the Sandalwood Act 1929. 

Hon Adele Farina: How’s that relevant? 

Hon DONNA FARAGHER: That is the situation. The member cannot assume that the quota will be the same 
under this act. 

Hon Adele Farina: Is sustainability different under the previous act? 

Hon DONNA FARAGHER: That is — 

The DEPUTY CHAIR: Order! One at a time. 

Hon DONNA FARAGHER: Please just listen. The member cannot assume that the quota will be the same 
under this act as it is currently under the 1929 act, which everyone indicates is fairly deficient. The quota in the 
Biodiversity Conservation Bill 2015 will now be determined by the process undertaken by the minister. The 
member cannot assume it will be the same. 

Hon ADELE FARINA: Will the minister point to the provisions in this bill that will give us a different and 
more sustainable quota than we currently have? 

Hon DONNA FARAGHER: The minister will take everything into account when making his decision about 
the order. 

Hon LYNN MacLAREN: I was on the petitions committee during the last parliamentary term when we looked 
at this. It sparked the inquiry that was held this parliamentary term. To me, the most concerning aspect about 
sandalwood was highlighted by Hon Adele Farina: we do not know how much is out there and how much is 
being illegally harvested. This is one of the few unprotected values of our biodiversity, which we have known 
about for some time. I have not yet heard from the minister any kind of plan to identify the biodiversity 
protection level for sandalwood. In my early investigations, my understanding was that, really, nothing at all 
could be sustainable about harvesting sandalwood. I would argue that we need to stop harvesting sandalwood. 
We have to protect it for many, many years because it is a very slow-growing, rare fauna; it is a very 
slow-growing plant. I ask again whether anything in the Biodiversity Conservation Bill indicates the value of 
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sandalwood to our biodiversity by being protected. That is the heart of this matter. The great concern for all of us 
who have looked at the issue of sandalwood harvesting is that there will be illegal harvesting in the lead-up to 
the implementation of any new laws or any new, stiffer penalties. Do any transitional arrangements protect 
sandalwood from being harvested illegally or, in an even greater sense, in both its dead and green form? I know 
it will take many months for this bill and its associated regulations to be signed into law. It is a severe concern 
for anyone who understands the value of sandalwood in our environment that, in that time, we might lose even 
more biodiversity related to sandalwood. Western Australia is very blessed to have sandalwood growing 
naturally in the wild. 

Hon DONNA FARAGHER: I suppose I can answer that from a couple of aspects. Firstly, concerning the 
interim period that the member referred to, the department has certainly increased surveillance and prosecutions 
have been mounted with the assistance of WA Police. There is also greater awareness of that increased 
surveillance. As I understand, through the various investigations that have been undertaken, it is clear—
certainly, in the committee report—that the greatest value, and what we seek to achieve, lies in shutting down the 
illegal activities that are the major threat to sandalwood. The investigations have demonstrated that. The 
penalties in this bill are substantial. The committee found that the penalties were inadequate and I think everyone 
would agree that they clearly are. We are dealing with a 1929 act. People have been flouting the system because 
they know they can get away with it because the penalties are not that high. Surveillance has been increased and 
prosecutions are underway. We would argue that part of the major threatening process is the illegal taking. We 
are endeavouring to deal with that by the opportunity cost and now they may think twice about undertaking that 
activity. 

Hon ADELE FARINA: I acknowledge the efforts that have been made regarding the illegal taking of 
sandalwood and the increased penalties. I think everyone welcomes them and it is to be noted; however, 
I struggle with the minister’s statement that the illegal activity is the biggest threat in this area when the quota set 
is six times the amount the Department of Environment Regulation informed the parliamentary committee was 
a sustainable harvest quota. The amount that has been taken illegally is 500 tonnes per annum. The quota is set at 
1 250 tonnes, which is six times what the department told the committee it believed was sustainable. I challenge 
the statement that the biggest threat is the illegal taking of sandalwood. I certainly think it is a significant threat, 
but an equally significant threat is the setting of a harvest quota that is six times greater than the department said 
is sustainable. There needs to be some explanation of how that happens, particularly when the bill before us 
provides no protections to ensure that that does not continue to happen. 

For example, the first Order-in-Council that was established in 1996 and set a quota actually had a time frame—
it was valid for 20 years. The latest order made by the Minister for Environment, which took effect on 
1 July 2016, has effect for 10 years. If this bill passes today, an order that was moved only a month ago sets the 
harvest quota at six times more than is sustainable and it will have effect for 10 years. If we pass this bill, and in 
view of the fact the minister made that order in relation to an old set of rules—the current set of rules—will the 
minister undertake to immediately review that order or make a new order under the provisions of the bill when it 
becomes an act rather than wait 10 years for the current order to terminate? That way, we might be able to 
address a ridiculously high harvest quota that is six times the sustainable level. 

Hon DONNA FARAGHER: I understand that the government will definitely review it, should this bill pass. 

Hon ADELE FARINA: Given that the government will be reviewing it, when was the last time a survey was 
undertaken of sandalwood, both in the wild and under cultivation, so we can understand the basis upon which the 
new quotas will be calculated? 

Hon DONNA FARAGHER: I am not sure whether I have already taken that question on notice, but if I have 
not, I will take it on notice. 

Hon Adele Farina: That is why I could not remember the answer, because the minister took it on notice. 

Hon DONNA FARAGHER: I took it on notice. I will take it on notice again. 

Hon ADELE FARINA: Would it be possible to defer consideration of this clause until the end of consideration 
of the bill so that I can get an answer to that question? I think it is really important. We are dealing with a quota 
that was set only a month ago that is six times the sustainable level. The minister gave an undertaking that if the 
bill passes, that will be reviewed, but we do not know the basis upon which it will be reviewed because the bill’s 
provisions do not set that out. There is also no input for public comment through that process. It is not 
a significant ask, it is a small ask, that we defer consideration of this clause until the last clause of the bill so that 
I can get the information that the minister has indicated she will be able to provide to me. 

Hon DONNA FARAGHER: I am not inclined to support that. This clause provides for the framework and the 
process. I appreciate the member is asking some more general questions about government and what it intends to 
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do or not do. I am not quite sure that deferring this clause will add anything to what has already been discussed. 
It provides the process. We have already talked at length about this matter. I do not see that it is necessary. 

Hon LYNN MacLAREN: One of the key weaknesses and criticisms raised about the Biodiversity Conservation 
Bill is its integration with other acts. We want to see that biodiversity in this bill has primacy over other acts. The 
Forest Products Act is mentioned and sandalwood is considered a product of the forest. It has a role to play in the 
management of sandalwood, but what is currently unclear from the minister’s responses is how the biodiversity 
values of sandalwood are protected under this bill if another act says it is all perfectly well and fine to harvest 
sandalwood. Could the minister clarify whether we are just talking about wild sandalwood in this biodiversity bill 
and that we are only talking about cultivated sandalwood in the Forest Products Act? That would give us some 
greater understanding of how these two will work together to ensure that biodiversity of sandalwood is protected. 

Hon DONNA FARAGHER: If this assists: we are talking about wild sandalwood on private and crown land. 

Hon LYNN MacLAREN: Thank you. 

Hon ADELE FARINA: Could the minister then explain how, under this bill, the conservation of sandalwood is 
protected? 

Hon DONNA FARAGHER: Sandalwood is flora; the bill preserves flora. 

Hon ADELE FARINA: Clause 187(2) provides — 

The Minister may, by order — 

(a) fix the maximum quantity of sandalwood that can be taken in a specified period; and 

(b) fix the maximum quantity of sandalwood that can be taken in a specified part of the specified 
period. 

To me, that does not indicate conservation; it indicates taking. When the evidence to a parliamentary committee 
was that the current harvest quotas are six times the sustainable level, I ask the question again: what in this bill 
will ensure that that quota is set at a sustainable level? 
Hon DONNA FARAGHER: I feel I have said this at least a couple of times now: the minister will make the 
order and he will have due regard, obviously, to the provisions of this bill. The minister will make that decision 
having regard to all factors.  
Hon ADELE FARINA: I think it is really disappointing that the minister will not entertain the deferral of this 
provision so that we can get the information that the minister has undertaken to provide. I really do not 
understand when ministers take that position; nevertheless, it is what we are faced with. 
Hon Donna Faragher: I will give the information to you as soon as possible. 
Hon ADELE FARINA: But it is not of much value to me after we have dealt with the provision, so we are no 
longer continuing to consider this bill in good faith, which is disappointing. I have a number of amendments on 
the notice paper that I am inclined to move, but I also note the time. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 5397.] 
 

 [11] 


	BIODIVERSITY CONSERVATION BILL 2015
	Committee


